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Dear Readers,

“Create the highest grandest vision possible for your life, because you become what you believe”
―Oprah Winfrey 

It is my absolute priviledge to bring forth Issue No. 9 of Etching the Path, Lawcutor’s
very own Monthly E-Magazine.

Our Team has always believed in pushing people to reach their core strengths. We
believe that every individual has an untapped strength, a powerhouse of talent, that can
be retrieved if only a little berth is provided to these individuals.

With this issue, we have left all windows open to possibilities. We have given our
writers a wide berth. They have formulated colorful ideas out of small windows of
opportunities. With legal research and a non-specific theme as the core of the Magazine,
This month’s issue is different from the rest. The out of the box thinking of the writers,
the unending culmination of imagination that is evident through interwoven words, and
the non-dependency on any stringent writing style has led to the formulation of this
issue.

As a Founder, I am astounded by the innovative minds of Lawcutor and I thank
my Team for teaching me bits and parts every single day. This Issue is
dedicated to every single soul that feels the need to break off the fetters and
soar high in the sky of possibilities.

Shubham Sharma
(Founder & Owner-Lawcutor)
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“The law must be interpreted as per the requirement of changing times”
 

Supreme Court in Navtej Singh Johar v Union of India
 

Judiciary as an organ plays an overarching role in the name of change. Sometimes it strikes gold and
sometimes it opens a floor for discussion and criticism. However the winds of change may be, an earnest
attempt is often made to keep up with the testing times. Though judicial pronouncements it is frequently
indicated as to whether time and law have embraced each other or it has been the other way round. In the
recent time the judiciary has delivered a bag full surprises which has kept all of us on edge and made us
ponder whether are we delivering a stance towards contemporary legal issues or receding back? From the
celebrated judgement of Navtej Singh Johar to the recent controversial interpretation of  POSCO law by the
Bombay High Court, these issues affects the kernel of the identity of an individual and sets the direction
with which we would head. Any perverse stance would still the process and lead to disintegration of
intrinsic dignity which can crush the democratic spirit which we celebrate.  

In this month’s edition of Etching the Path we take our readers through this line of thought and provide a
point of observation to the ongoing concerns. We discuss the aspect freedom of Speech and Expression vis-
à-vis contempt of court and focus on debated Prashant Bhushan case. We try to disseminate the
viewpoints of both sides and explore the aspect of freedom of Speech and Expression and how far is the
longevity of this. Media trials is another controvertible topic that has unravelled the systematic respected
relationship between freedom of speech and fair trial. We try to look this through a vantage point and try
to provide an object view of this. 

The introduction of AarogyaSetu app has had its own set of critiques that have raised doubts with regards
to the privacy laws of this country. Through our piece we try to understand this aspect and weigh in the
debate. We also discuss the decision on the closing of the mines and how it can either create ripples of
positive waves or misstep in general. It is an aim on behalf of us that a well-rounded opinion of these
burning issues is etched in the minds of our readers and that they can lead the way as trailblazers in the
recent times to come.

Editorial Board-
ETCHING THE PATH

Adv. Sakshi Shairwal Ms. Anwesha Bhattacharyya





 
J A N U A R Y ,  2 0 2 1 - I S S U E  9 ETCHING THE PATHLAWCUTOR

Articles- January, 2021- Issue 9

Reclamation Aftermath Closure of Coal Mines in
India

 
Author: S.Dhivya Preeti

ONLINE DISPUTE
RESOLUTION: IN INDIA

“The Convenient Redressal
Solution” during

and after COVID-19 “Future of
Justice”

Author: Sadhana

Freedom of Speech
And Expression And
Contempt of Court:

Analysis of Prashant
Bhushan Case

Author: Sameesh Bassi
Right to Privacy in reference to Aarogya

Setu Application
 

By- Sachin Raj

Media Trial: A tussle
between Freedom of
Speech and Fair Trial

Author: Aditi Bhal



INTRODUCTION-

India has rich sources of mineral by nature. So
as per the requirements and for economic
development, mining sectors became an
important industry in India. Coal contribution in
mining sector is nearly 60% of the total energy
consumption which shapes the profile of the
economy of the developing countries like India
etc. During early days of excavation of coal
mining there was lack of machineries and the
methods were unscientific so the excavation of
surface was not covering a vast area and
persons engaged in mining was not having
proper skill and there was  no proper safety for
persons and property had been utilized in those
days. But at present the science had developed
and as result technology also developed
drastically. This drastic technological
development introduced machines such as
bucket-wheel excavator, truck shovel etc. 

EXISTING LEGAL SITUATION:

According to Coal Mines Regulation 2017:
Chapter X, Section 107 Deals with Reclamation
that all the excavations made by open cast
mining shall be reclaimed either by back filling
or by any other means. In the case Common
cause v UOI (2017) the Supreme Court directed
the Central Government to implement
appropriate methods for mining leaseholders to
be responsible for re-grassing of mined land
after the completion of mining activity.
“Prevention and mitigation of adverse
environmental effects due to mining in
accordance with the latest scientific norms and
modern afforestation practices shall form 

Mining plan approval: So, as per the
guidelines, all coal producers which includes
lignite blocks producers also especially
engaged in mining process within the
territory of India must implement the mine
closure plan as well as the final mine closure
plan which is considered to be essential of
Mining plan and such closure plans to be
approved otherwise the mining process
could not be carried forward. In this
application for mining plan regarding
closure the perquisites to be mentioned are:

integral part of mine development strategy in
every instance.

RECLAMATION OF COAL MINING IN INDIAN
PERSPECTIVE

2.1 PROCEDURE OF CLOSURE OF COAL
MINING

In the Indian legal context, there is no provision
describing the guidelines, procedures for the
coal mine closure. Till date i.e., till 29th May
2020 there is guidelines given only through
office memorandum and they the Ministry of
Coal (MOC) had not specified that based on
which provisions these guidelines are given and
even at the same time, Coal India Ltd which is
the top producer of coal had formulated its own
guidelines in the closure plan guidelines. So the
existing legal procedures followed are as
follows:

a) The name of the mining plan or mine closure
plan or final mine closure plan
b) Area measurements of coal or lignite block
area which must be expressed either in Sq. Km
or Hectare or Acre.

RECLAMATION
AFTERMATH CLOSURE OF
COAL MINES IN INDIA

S . D H I V Y A  P R E E T I
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c) Location of the coal or lignite block 
d) Name and address of the owner or the
lessee who is the applicant.
e) No of years the mine is or may exist
and what is the time period for the post
closure activities to be implemented
f) What are the post closure plans i.e.,
the measures will be taken after the
closure of mine for reclamation and
g) The area of land which was degraded
(in case if already mining work is under
process)
h) This reclamation plan to be revised,
monitored and prolonged
implementation of the reclamation
measures as well as the rehabilitation.
i) Reason for closure of mine
j) Name and address of the authorized
qualified person
             
Process of mine closure plan: There are
two stages of mine closure plans. They
are:

a) Progressive mine closure plan: It is a
continuous activities towards the
closure of mine or mine being ceased.
This scheme is to be revised every 5
years from the date of approval. This
scheme details to be furnished along
with financial sureties within 180 days
from the date of notification. In this
plan, the various use of land activities to
be implemented continuously and in
sequentially period during the entire
mining process.

b) Final mine closure plan: This is to be
filed prior to one year of closure of
mines after it is purpose of extraction is
completed. The implementation of this
plan is to be commenced one year
before the mine’s life comes to an end
and extends till the used land or land
used for mining is been restored and it is
capable for self sustained ecosystem.
The used land to be recreated to an
acceptable stage from the degradation.

Financial estimation: It is
mandatory for the owner give a
financial assurance or surety to
the central government for the
reclamation, rehabilitation. Such
financial amount is equivalent to
the hectares of land mined and
degraded and using the quality
of the land, area degraded etc.

The removal of top soil is
properly stored for re-use                 
Afforestration is set up
equivalent to the area mined.               
Safety of surrounding habitats so
that in future it should not
disturb the livelihood nearby
mines.          
The revised progressive MCP to
be verified every 5 years
Monitoring the deposits in
Escrow account etc.

2.2 AUTHORITIES
RESPONISIBILITIES

The Central government or MOC is
responsible to introduce an
inspection committee at the district
level, state level, regional level
authorized or empowered to have a
surprise visit to any mines and
check whether progressive plan is
implemented or not and also check
the geology impacts due to mining
as the ground should not to be
mined to the extent that it could not
be recreated. 

They should also be empowered to
check the following:

After the verification of whether the
reclamation is done or not, checking
whether the land which is reclaimed
is acceptable and suitable for
vegetation or not then give the
certificate of mine closure to owner
of the mine.

ETCHING THE PATHLAWCUTOR

2.3 OWNER’S RESPONSIBILITY

Process to be followed by the
owner: After the completion of
the reclamation process he is
required to obtain a certificate
for the completion of the
reclamation and rehabilitation
process. So, it is mandatory
perquisite to adopt mine closure
plan for each mines which is duly
authorized by the competent
authority. In case if mining
process is already under process
then the owners of such mines
are required to obtain the mine
closure plan approval within two
years prior to the closure of
mine. Establishment of various
management committees:
Maintenance and machinery
committee for dismantling the
machineries such as bucket
wheel after the purpose of mine
i.e., after the exhaustion of coal
or lignite blocks. Disaster
management committee who
must be responsible in dealing
with landslides, seismic activities,
subsidence flood etc. So the
owner of the mine to be assisted
in solving such negative impacts
and assessing the risks avail.
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The mine lease holder after the
completion of mines must
undertake the responsibility of
regressing the mined out as well
as the areas disturbed by that
mines. 
Mining closure should be done in
an orderly and systematic manner. 
The financial provisions regarding
this are in accordance with the
higher priority by the industry.
Adoption of efficient and effective
mine reclamation and
rehabilitation.

MINERAL NATIONAL POLICY
2019 RELATING TO
REGRASSING

The national mineral policy 2019
relating to activities essential after the
mined results are complete and there
is an necessary requisite for
reclamation which can be scientific
closure remedy of mine which can not
only restores the environmental
ecosystem but also the biodiversity by
considering the socio-economic
aspects of such closure.

Especially government had a role in
monitoring the role in implementation
of post production decommissioning
and land reclamation are an important
sector of the mining process.
According to the directions of the
Supreme Court, the MOEFCC had
incorporated standard conditions
regarding reclamation in the forest
approval specified under forest
conversation act 1980. The standard
conditions are:
     

CASE LAWS:

M.C Mehta v Kamal Nath (1997)  SCC
388 

It was held that the owner of Span
motels is required to recreate the
course of river as it was before and
the expenses for that to be incurred
in his own hands.

COMMON CAUSE V UOI (2017)

Supreme Court directs the Union of
India to have a "new peek at the
National Mineral Policy, 2008 which
is very nearly 10 years old and it
should be reviewed and
developments to be made especially
regressing technology can be used
and lack of technology is not a
dispute. The Judgment also made
reference to that a portion of the
mining lease holders had kept a
measure of Rs.237.05 Crores for
utilization by the SPV (Special
Purpose Vehicle) for completing
reclamation process.

CONCLUSION:

Even though the MOEFCC had taken
initiative steps regarding
reclamation but there is ambiguous
circumstances prevailing such as
what are the effective reclamation
measures, how to evaluate the costs
incurred for reclamation and
rehabilitation, based on which
priority the financial provisions can
be framed etc. This would pave way
for the mine lease holders to escape
from their responsibility. So I
suggest that the above questions to
be framed in such a way that based
on literal interpretation in order
avoid ambiguous provisions.

ETCHING THE PATHLAWCUTOR
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"The law is not a

respecter of social,

economic or political

status and every litigant

who seeks access to

justice has to be treated

evenly"



ONLINE DISPUTE RESOLUTION: IN INDIA
“The Convenient Redressal Solution” during
and after COVID-19 “Future of Justice”

S A D H A N A
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The administration to justice in India is as slow
as snail’s pace because Indian Judiciary is
already overburdened with pending cases and
this prevailing situation of Covid-19 is making it
more sluggish because walk-in courts are
dismissed and state affairs are also in this line. 
 Hence, the Supreme Court of India allowed
virtual hearings, e-filings etc , which is a
glimmer of light to introduce full-fledged plan of
Online Dispute Resolution(ODR)[1]. 

Nowadays online platforms have become a
necessity, more than a luxury. Especially in this
pandemic when everything is operating online
be it school, official meetings, operation of
businesses etc., then why not our legal system
can function on an online platform?

ODR is a process in which matter is settled
beyond the perimeter of the courts using
advanced technology along with Alternative
Dispute Resolution (ADR) methods[2]. ADR is a
qualitative justice but it does not guarantee
supreme justice and impartial procedures. ODR
on the other hand is very effective as well as
efficient, flexible, expeditious and ultimately
brings efficiency in administration of justice.
In the present scenario of pandemic, methods of
ODR can be accelerated

[1]DeepikaKinhal,ODR: The future of dispute
resolution in India(July 28,2020),
https://vidhilegalpolicy.in/research/the-
future-of-dispute-resolution-in-india/
[2]What is ODR 
 https://www.ncsc.org/odr/guidance-and-
tools

During a webinar CEO of NITI Aayog, Mr.
Amitabh Kant stated that “India is at a cusp of
transformative change with use of Technology
in the Judicial System and our Supreme Court is
leading us in innovative ways. Government is
committed to strengthen the Alternative
Dispute Resolution System and Online Dispute
Resolution so that it can lessen the burden on
our Courts so that they can focus on more
complex cases”[3].He added, “Chief Justice of
India SA Bobde has highlighted that use of
Artificial Intelligence in Judicial Domain will
enhance the efficiency of Courts in non-
decision making aspects. Justice DY
Chandrachudhas introduced e-Filing in our
Courts under e-Courts Project and this will
revolutionise the judicial functioning and is a
game changer”[4].

In 2018, Vice-President, Shri M. Venkaiah Naidu
remarked “with the increase of e-commerce and
e-business, many disputes have arisen between
parties across borders and Online Dispute
Resolution (ODR) is, therefore the need of the
hour. It basically seeks to Fast track
solutions”[5] at the National Conference on ODR

[3]Amitabh Kant, CEO, NitiAayog: Indian Judiciary is at a
cusp of transformative change with use of
Technology(June
27,2020)https://www.latestlaws.com/latest-
news/amitabh-kant-ceo-niti-aayog-indian-judiciary-is-
at-a-cusp-of-transformative-change-with-use-of-
technology-watch-video/
[4] Supra note 3
[5]Catalyzing Online
Dispute Resolution In India
(June 12, 2020), https://niti.gov.in/catalyzing-online-
dispute-resolution-
india#:~:text=ODR%20is%20the%20resolution%20of,nego
tiation%2C%20mediation%2C%20and%20arbitration.
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section 4 of Information Technology
Act 2000 talks about “legal
recognition of electronic records”[6];
section 7(4)(b) of Arbitration and
Conciliation Act, 1996 also recognise
any means of telecommunication
which provide a record of agreement
and deemed it as an agreement in
writing[7];

The possibilities of ODR was also
acknowledged by The United Nations
Commissions on International Trade
Law (UNCITRAL). UNCITRAL is the
central organ of United Nations body in
the area of commercial law.

NITI Aayog, in association with Agami
and Omidyar Network India, held its first
ever gathering for advancement of
Online Dispute Resolution(ODR) in India
on June 6, 2020. In order to avail the
ODR services, ample number of 
 platforms are available. The process
starts by filling the form which includes
all details of the case, its nature, name of
the parties, issues in dispute etc. Then
the mediator(s) will revert back to the
concerned parties and virtual rooms will
be set up by the ODR organisation. All
the information regarding the case will
be securely stored. The main hearing
room will be setup in which only
concerned people are allowed to attend.
For eg- Judges, Lawyers and witnesses.  
Question regarding the legality of ODR,
is still a delicate point to touch. But
there are various provisions mentioned
in different acts which give legal
recognition to electronic transaction,
records and agreements.

 For instance-

[6]The Information Technology Act, No. 21 of
2000,Section 4
[7]Arbitration and Conciliation Act, No. 26 of 1996,
section 7

section 3of The Indian Evidence
Act, 1872  includes “all
documents including electronic
records produced for the
inspection of the court[8]”
section 17 of The Indian
Evidence Act,  talks about
statement given in oral,
documentary or electronic form
is an admission[9];
section 35 of The Indian
Evidence act states that an
electronic record will deemed
as a relevant fact[10];   
section 65A and 65B of The
Indian Evidence act talks about
the admissibility of electronic
records[11];
section 67A and 73A of The
Indian Evidence act talks about
proof and verification of
electronic and digital
signature[12];
section 85A, 85B and 85C of The
Indian Evidence Act gives
legality to electronic        
 agreement, electronic records
& digital signature and digital
signature certificates[13].

[8] The Indian Evidence Act, No. 1
of 1872 , section 3
[9] The Indian Evidence Act, No. 1 of 1872 ,
section 17
[10] The Indian Evidence Act, No. 1 of 1872 ,
section 35
[11] The Indian Evidence Act, No. 1 of 1872 ,
section 65A and 65B
[12] The Indian Evidence Act, No. 1 of 1872 ,
section 67A and 73A
[13]The Indian Evidence Act, No. 1 of 1872 ,
section 85A, 85B, 85C

Centre for Online Dispute
Resolution(CODR)- Co-
founded by Mr.
VikasMahendra in 2019. Area
of expertise are- Dispute
Resolution, Separation
Agreement and Relationship
Property Agreement[14].
Space for Resolution (SAMA-
Founded in 2015 by Vikram
Kumar, Pranjal Sinha and
Akshetha Ashok. Main aim to
solve the dispute between
employer-employee, landlord-
tenant, business-
customers[15].
Presolv360- CO-founded in
2017 by Namita Shah, Bhaven
Shah and AmanSanghvi. It
resolves all type of commercial
cases[16].

Though relevant provisions for
ODR has been made out but only
future visionaries have tries to
implement it knowing its utility
for the coming tomorrow.
Although India has not been very
advance in this regard but this
COVID situation have given a hope
for the concept of ODR to widely
used in the future and efforts are
being made in this regard.
Following are some very
successful ODR organisations in
India:

[14]https://resolveoncord.com/#/home
[15]https://www.sama.live/about-us.php
[16]https://www.presolv360.com/about
_us

ETCHING THE PATHLAWCUTOR
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·AGAMI- Started in 2018, it is an
non-profit online platform[17].
Centre for Alternative Dispute
Resolution (CADRE)- Started by
ShaliniSaxena and Kanchan Gupta.
Area of expertise are- Debt
Recovery and Online
arbitration[18].
ODRindia- Founded in 2004 by
ChittuNagarajan. It was the first
ODR platform in India

In a landmark judgement of
Hussainara Khatoon v. Home
Secretary, State of Bihar [19]- the
Apex Court held that speedy trial is
the piece of right to life and
personal liberty falls under article
21 of Constitution of India.
In Shakti Bhog Food ltd. v. Kola
Shipping Ltd.- correspondence and
acknowledgment by wire and any
other method of  ·       
 correspondence has been
acknowledged as legitimate
method of communication.

Countries like China and US are
already using this mechanism over a
long period of time especially in cases
which are related to online
transactions.

JUDICIAL PRONOUNCEMENT

[17]https://agami.in/about/
[18]IndulekhaAravind,
Online dispute resolution is beginning to find
takers in India, ET India,(Jan
12, 2020, 06:14 AM IST)
https://economictimes.indiatimes.com/small-
biz/startups/features/online-dispute-
resolution-is-beginning-to-find-takers-in-
india/articleshow/73206371.cms
[19](1980) 1 SCC 81

CRITICAL ANALYSIS:

Through ODR mechanisms parties
can be gathered at one platform to
solve the case as soon as possible.
Comparatively in physical hearing
it’s not possible to gather all the
parties at one place, every party is
summoned by court on different
dates which makes the case
exhaustive & lengthy, ultimately
results in lingering the justice for a
very long time. And as they say
JUSTICE DELAYED IS JISTICE
DENIED, so when the judgement is
delivered after a long wait, justice
may have been left behind. To
minimise the effects of lengthy
litigation, ODR mechanism is the
best in present time to deal with
pending and live cases. Other
countries like China and US are
using ODR from a very long time
and they are doing very well with
it. Companies like e-bay and
PayPal are leading the way of
opting ODR to solve their disputes.
Around millions of cases are solved
in a year successfully by these
companies using online dispute
mechanism. Even ICICI also chose
SAMA to solve their disputes,
worth around Rs. 20 lakhs. But
adopting and implementing ODR in
India is a very
challenging task because India
don’t have much developed
infrastructure for handling
disputes online, on other hand,
ODR will lack in demeanour, it’s
not possible to read the body
language of the parties which
sometimes proved very important
for cases. But these obstacles can
be overcome to by making ODR
successful
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SUGGESTIONS AND
CONCLUSION:

There are chances that senior judges
or lawyers don’t feel comfortable
with the use of technology but it’s
high time to move with the need of
society. Learning has no age so to
make judges and lawyers familiar
with ODR, they can be teached via
demo classes about this technology.
There should be good data process
and experts also which will help to
present the data related to case
properly. These experts can be a
Mediator who will also ensure the
trustworthy environment and safety.
To maintain the confidentiality every
party needs to sign an NDA. And the
mediator will control everything so
that it won’t get disclosed. The
ultimate goal to sort the backlog of
cases during pandemic can be dealt
through ODR.
To deal with the issue of demeanour,
video conferencing must be allowed.
An infrastructure should be
developed for handling online cases
which will be managed by the one of
the main organ of government i.e.
Judiciary. ODR holds the future of
Indian Legal System. Even before this
pandemic, more than half of the
world is using technology in the
remote areas as well. We all have
imagined and worked for a time
where our future will be at and we
have always acknowledged it and
have let it sink into our skin by
depicting the same. Sooner or later,
eventually everyone and everything
will shift to online technology. It’s
just the pandemic i.e. COVID-19,
called it as an Act of God or
something else, has processed it a bit
faster for us to shift on online
technology entirely.



Freedom of Speech And Expression And Contempt of
Court: Analysis of Prashant Bhushan Case

S A M E E S H  B A S S I
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Freedom of speech and expression has been
held to be basic and indivisible for a democratic
polity. The freedom of speech and expression
means the right to speak and express ones
opinions or grievances in any form. Freedom of
speech and expression enables an individual in a
community to express and speak out his views
without any fear of the government,
organization or groups. There also come certain
exceptions to freedom of speech and
expression. Such circumstance arises in case of
the instance of Contempt of Court. The right to
freedom of speech and expression does not
entitle a person to commit Contempt of Court.
This freedom should not be confused with a
license to malign the serenity of the law courts
and the judiciary. The object of the law is to
protect the dignity of the law courts as well as
to protect the administration of justice. 

PERSPECTIVE UNDER INDIAN AND
INTERNATIONAL LAW-:

The right to Freedom of Speech and Expression
under the Constitution of India is contained
within the provisions of Article 19(1)(a) and
Article 19(2). Article 19(1)(a) of the constitution of
India guarantees “the right to freedom of speech
and expression” to all the citizens. Clause 2 of
Article 19 explains that although the citizens of
India have the Freedom of Speech and
Expression however this would not cease the
State from making a law that poses reasonable
restriction on the citizens if such a law is in
interest of the sovereignty and integrity of India,
the security of the State, public order, decency
or morality or in relation to the contempt of
Court. The Indian Constitution is clear on the
stand that although the citizens 

have the right to express and speak what they
are willing to but any act of theirs should not
affect the serenity and the dignity of the
Judiciary in the country. 

It is not only the Indian Constitution but the
International Law as well which upholds the
principle of freedom of speech and expression.
Freedom of expression has been recognized as a
human right under Article 19 of the Universal
Declaration of Human Rights and recognized in
International Human Rights Law. 

Therefore whether it is India or any other
International Constitution the freedom of
speech and expression has its presence in every
democratic country. But another thing which is
similar to all the countries is that the freedom of
speech and expression is not absolute but
reasonable and the government in certain
sphere has the right to curtail the freedom of
the citizens.

LEADING CASE LAWS

In Maneka Gandhi v. Union of India (1978 AIR
597)  the Supreme Court had held that freedom
of speech and expression has no geographical
limitation and it carries with it the right of the
citizen to gather and exchange information and
to exchange thought with others not only in
India but abroad also.

In Romesh Thapar v. Union of India (AIR 1950 SC
124) the issue was whether State action putting
ban on the weekly issue of ‘Crossroad’ violative
of Article 19(1). The Chief Justice observed
“Freedom of Speech and of the press lay at the
foundation of all democratic organisations, for
without free political discussion no public 
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education, so essential for the proper functioning of the
process of popular government, is possible.”

In the case law of Justice C.S. Karan v. The Supreme
Court Of India (Delhi HC W.P. (C) 6278/2017) the court
had held that “Law of contempt is not made for the
protection of judges who may be sensitive to the winds of
public opinion. Judges are supposed to be men of
fortitude, able to thrive in a hardy climate.”

A recent Judgement of the Supreme court with regard to
freedom of speech and expression and contempt of court
was Re Prashant Bhushan & Anr. The Supreme Court in
this case law had taken a suo moto cognizance with
regard to the tweet of Prashant Bhushan dated 29th June
2020 in which he had made remarks on the picture of
Chief Justice of India S.A. Bobde with a motorcycle.
Another tweet of Prashant Bhushan which was within the
issues was one attributing the Supreme Court for
destructing India’s democracy. To this Bhushan’s
arguments were that it was his right to freedom of
speech and expression guaranteed under Article 19 of the
Constitution. The court had held that the statements
published were capable of undermining the authority of
the court and the Chief Justice in the eyes of the general
public and was therefore held guilty of Contempt of
Court and fined for INR 1. Further  in the event of non-
compliance he would be punished for imprisonment of 3
years and debarred from practising law for 3 years. The
aforesaid case can be analysed as it cast aspersions on
the office of the Chief Justice and on the Supreme Court.
One cannot cast aspersions on the wisdom of the Chief
Justice as he 

represents an institution in which the citizens of
India have utmost faith and that it would deliver
natural justice to all aggrieved parties. Therefore
the Freedom of Speech and Expression can have
certain restrictions.  

Conclusion and Suggestions-:

Therefore the freedom of speech and expression
is indispensable for “one’s” own individuality and
for the success of a parliamentary democracy. It
is said that in a democracy it is not only the right
to free expression of an individual but rather a
right of a community to hear and be informed.
[6]However it should be kept in mind that the
right should be used cautiously and not hurt the
feelings and sentiments of any group,
organization or an individual. It is also correct on
part of the State to impose restrictions on the
freedom where it is in the interest of the State at
large. Also one should not make a contempt of
court while exercising their Fundamental Right of
Speech and Expression. Doing so would be
punishable and also affect the dignity and the
serenity of the Judiciary in the country.
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Media Trial: A tussle between
Freedom of Speech and Fair Trial

A D I T I  B H A L

ETCHING THE PATHLAWCUTOR

INTRODUCTION

“Man is born free, and everywhere he is in
chains” – Rousseau 

For over 200 years, Indians were subjected to
their colonial masters and they worked, ate,
lived as they were told. Freedom had little or no
meaning for Indians in the pre-independence
era. The word ‘freedom’ post-independence
found a whole new meaning and perspective in
the hearts and souls of Indians. The makers of
our Constitution were aware of the new sense
of pride which the word freedom brought along.
Freedom, along with democracy, gave prestige
and pride to Indians, which needed to be united
along the same lines. Article 19 of the Indian
Constitution ensures the very same freedom
Indians had longed for years. Freedom of Media
further strengthens the Right to Information Act
introduced in 2005. Access to unfiltered
information and various shades of opinion is the
essence of democracy. Having said so, even
though fundamental rights enable power to its
people, they  also come with certain ‘reasonable
restrictions’ meaning that these freedoms are
not absolute. The Right to Fair Trial has been
held to be part of the Right to Life and Liberty
guaranteed by Article 21 of the Constitution. 

The “Right to Fair Trial”, means a fair trial by a
trial judge which is not impartial and treats
everyone equally. A fair trial is one of the basic
features of human rights. Over the years, with
an increasing presence of media and electronic
media, the role of media has evolved. Earlier, the
media was responsible to publicize factual
information or current affairs to its viewers.
With the age of advertisements, media is now
directly linked to also earning revenues, the 

more the viewership, the better the revenue
earned from advertisements. In this rat’s race,
media houses tend to sensationalize important
issues and cases to garner more and more
views. Investigative Journalism has now become
the mainstream, which leads to giving publicity
to accused, victims, witnesses, etc which very
often leads to many becoming hostile, scaring
the witnesses and influencing the general public
at large and hence hampering the normal
functioning of the courts. This is where the
freedom of speech of one (freedom of media)
interjects Right to Fair trial of another.

PERSPECTIVE- INDIA AND
INTERNATIONAL

Media trials could sound like new. In India,
perhaps, given the country’s history of the
proliferation of TV channels is barely a quarter-
century old. At a global level, media trials date
back to the early 20th century—though this
term didn’t exist, say, the 1920s when they did
find a space in journalism. However, in a
democracy, the right of a free press and the
right of fair trial must be balanced and given a
safe space to co-exist. The United States of
America, England and India are the torchbearers
of democracy and examples to the world. India
is the world’s largest democracy. The three
Constitutions, whether written or unwritten,
proclaim, protect and promote the same set of
fundamental rights: both the First Amendment
of the American Constitution and Article 19(1) (a)
of the Indian Constitution guarantee the
freedom of speech and expression. The Fifth
Amendment of the American Constitution
protects the right to life, liberty and property;
India constitution, likewise, protects life and
personal liberties. The Sixth Amendment of the 
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American Constitution likewise protects and
ensures the Right to a Speedy and Public trial, by
an impartial jury. Although we no longer have trial
by jury, our Constitution also ensures the same
right of fair trial. Even though England has an
unwritten constitution, it works on similar lines.
Therefore, the three countries share a common
ideology when it comes to taking a stand between
the freedoms of speech versus fair trial.

CASE LAWS

In several cases, media was credited for their
intervention but sometimes, media was also
criticized for the innocent people ignoring the
importance of account.

As in the case of Indian Express Newspapers
(Bombay) Pvt. Ltd. v. Union of India, it was
concluded that freedom of speech plays an
integral role in forming public opinion and is the
mother of all other liberties.

It is important to note that one’s liberty should
not interfere or offend that of another’s.

In the case of the AK Gopalan case [6]  Patanjali
Shastri observed that “man as a rational being
desires to do many things but in a civil society his
desires will have to be controlled with the
exercise of similar desires by other individuals.”
Due to media trials, there are high possibilities of
the judge being influenced. In the Rajendra
Jawanmal Gandhi case[7] , the Apex Court
observed: A trial by press, electronic media or
public agitation is the very antithesis of the rule of
law. It can well lead to a miscarriage of justice. 

A Judge has to guard himself against any such
pressure and he is to be guided strictly by the rules
of law.

Trial by media reached its zenith in the recent
Sushant Singh Rajput Case. Even though the
deceased family found it overwhelming to get so
much media attention for the speedy justice of their
lost member, this death of a young talented actor in
no time turned into show business for many media
houses. In the name of investigative journalism to
get to the truth, knowingly or unknowingly, the
rights of the accused got highly infringed.
Presumption of innocence, and international human
right under the UN Universal Declaration of Human
Rights, Article 14 was overlooked by large. In the
name of freedom of speech and freedom of the
press, the media formed biased opinions without
much authenticity. 

CONCLUSION

Every right that our constitution guarantees us is of
equal importance. No right can surpass another in
any circumstance. In some situations, the two
pillars, fair trials by judiciary and freedom of the
press by media coincide. Often, there’s a tussle
between freedom of speech and fair trial. The
courts should keep in mind the consequences of
media trial while taking the related decision at the
same time not diminishing the power of the 4th
pillar of our democracy. While the freedom of
speech and expression of the media, the right to
know of the people need to be protected and
promoted, the right to a fair trial of the accused
needs to be secured and guaranteed.

ETCHING THE PATHLAWCUTOR
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RIGHT TO PRIVACY IN REFERENCE
TO AAROGYA SETU APPLICATION

S A C H I N  R A J
 

J A N U A R Y  2 0 2 1 -  I S S U E  9 ETCHING THE PATHLAWCUTOR

AAROGYA SETU APPLICATION FOR COVID-19

Aarogya Setu is an electronic application, by the
Indian Government. It aims to protect citizens
during the COVID-19 pandemic. The Application
collects certain data which includes demographic,
contact, self assessment & location data. The
Application also collects personal information like
Name, Sex, Age, Profession and countries visited in
last 30 days. The self assessment done through the
Application will determine the potential risk of
medical necessity due to COVID-19 to the user. The
Application detects devices nearby which have
installed the Application when they enter the
Bluetooth proximity of the user’s phone. During
this detection both applications will securely
exchange a digital signature of the particular
interaction, which includes time, proximity,
location and duration. If any who came in contact
with the particular person using the Application
during the last 14 days, tests positive for COVID-19,
the Application will calculate the risk of infection.
The infection risk is analyzed by Indian
Government, to aid suitable required medical
interventions. The Application also uses GPS to
trace the paths travelled by the infected persons.

SECURITY CONTROVERSIES

The Application contains several security measures
such as Device Identification Number, Data
Limitations, Anonymization, Limited Purpose of
Usage, Advanced Encryption Standard. The source
code of Aarogya Setu also was made open source.
Inspite of all such security, certain hacking experts,
researchers, politicians have seriously criticized
the security vulnerability in the Application. The
Government has denied such allegations but
prepared the AAROGYASETU BUG BOUNTY 

PROGRAMME by stating “Despite the best
measures taken, the presence of vulnerabilities
may exist. When such vulnerabilities are found,
Government would like to learn of them as soon
as possible, allowing it to take swift action to fix
them and thereby enhance the security. In
addition to security, suggestions for code
change for enhanced efficiency are also
encouraged.” 

The person finding such vulnerability was
rewarded. But persistently the Aarogya Setu
Application team asserted that no data or
security breach has been identified.

RIGHT TO PRIVACY:

The inalienable fundamental right to privacy
exists in Article 21 as well as other fundamental
freedoms mentioned in Part III of the Indian
Constitution. Most popularly this right of
privacy emanates from Article 21. Article 21
states that no person shall be deprived of his life
or personal liberty except according to
procedure established by law. Right to privacy is
an integral part of the right to life. The central
theme is that privacy entitles to protection as a
core of constitutional doctrine. The right to be
let alone is recognized under this Article.

PUBLIC SAFETY:

The Supreme Court has observed that the right
to privacy is subject to reasonable regulations
made by the Government for protecting
legitimate State interests or public interest. The
Aarogya Setu Application can be backed by the
Epedemic Disease Act, 1897 where Central 



Government can empower any person
to take any measures or prescribe any
temporary regulations to prevent the
spread and outbreak of the disease. It
is true that right to privacy cannot be
forsaken in the interest of welfare
entitlements provided by the State but
serving the interests of national
security and public will not amount to
violation of privacy. The article 21 also
contemplates once right to a healthy
environment.

So a comparison or balancing exercise
of competing public interests and
privacy rights has to be undertaken.
This right is not absolute and can be
lawfully restricted for the protection
of other’s health. When there is a
clash between Right to privacy and
Right which would advance the public
morality or public interest, the later
only would survive.

MEDICAL PRIVACY:

Privacy also implies anonymity,
where an individual seeks freedom
from identification despite being in
a public space. Mobiles are not just
another technological convenience,
with all information it contains and
reveals, holds the privacies of many
lives. Individuals value the privacy of
confidential medical information
because of the large number of
people who could have access the
information and the potential
harmful effects that may result from
disclosure. The lack of respect for
private medical information and its
subsequent disclosure may result in
fear jeopardizing an individual’s
right to make certain fundamental
choices that he has a right to make.

The Aarogya Setu Application
privacy policy express that the
informations collected will only be
used for Epidemic control purpose
and this information is incapable of
being used by other person[24].
National Informatics Centre is
responsible for collecting,
processing and managing response
data of the application. NIC shall
collect only such response data as is
necessary and proportionate to
formulate or implement appropriate
health responses. But the protocol
also states that in the context of
health response, such personal data
may be shared with the Ministry of
Health and Family Welfare,
Government of India, Departments
of Health of the State/Union
Territory Governments/ local
governments, NDMA, SDMAs, such
other Ministries and Departments of
the Government of India and State
Governments and other public 

health institutions of the
Government of India, State
Governments and local
governments. Sharing of such
medical data of individuals them to
the above mentioned may result in
misappropriation. There are huge
possibilities of these data being
used for purpose other than health
response. The info Information
about a person’s health is a vital
element of private life.

DIGNITY AND PRIVACY:

Information like Gender,
occupation and location data of an
individual which is being
monitored are so vital in ensuring
a person’s dignity.  A person may
visit any place of his choice but
monitoring such visits if not
served its purpose will definitely
affect the dignity of a person.
Human dignity is an integral part
of the Constitution. To live is to
live with dignity. The right to
privacy is an element of human
dignity. This right to live with
human dignity must include
protection of the health; the
Central Government has no right
to take any action which will
deprive a person of the enjoyment
of these basic essentials It is the
duty of the State to protect the
human dignity and facilitate it by
taking positive steps .When dignity
is lost, life goes into oblivion

ETCHING THE PATHLAWCUTOR
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MANDATORY

The Application was initially intended
to be Mandatory. Former Supreme
Court Judge B N Srikrishna, stated
that mandating the use of Aarogya
Setu Application “utterly illegal”. But
guidelines issued by the Government
of India vide order No.40-3/2020-
DM-I(A) dated 30th May, 2020 relating
to the use of Aarogya Setu denoted
that installation of the application is
not mandatory for the employees of
public and private organisations. The
best efforts should be taken for
installation of the application. The
user has an option to delete the
Application and a person need not
even download the application if he
feels the Application will violate his
privacy. Even in Karmanya Singh
Sareen And Anr vs Union Of India And
Ors, when the privacy aspect of
WhatsApp was questioned the court
stated, 

“We are, therefore, of the view that it
is always open to the existing users of
WhatsApp who do not want their
information to be shared with
Facebook, to opt for deletion of their
account”

CONCLUSION

Inspite of its several criticisms the
point to be noted is that, mere
possibility that security measures will
fail, provides no proper ground for a
broad-based attack on Government
information collection practices.[35] A
writ petition was filed in Kerala High
court to declare the usage of Aarogya
setu Application unconstitutional and
violative of fundamental right to
privacy enshrined under Article 19(1)
(a) & Article 21 of the Constitution of 

India. But the High court dismissed
the Petition because the Application
was not mandatory.[36]The data
breach occurs even in highly
secured applications, the
Government collects all this
personal information inspite of its
collections from Aarogya Setu
Application and the usage is also not
mandatory. Several citizens of our
country as well as the Government
has benefitted from the usage of this
Application. So it entirely depends
on the wish of an individual to use
this App. But a widespread usage
only can provide significant
outcomes.

ETCHING THE PATHLAWCUTOR
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Sahitya Samagam

Kalam Salam

(Thou Shall Remain Eternal…)

Earthly domicile (India) he left,
Abruptly went to deep sleep,
What a flabbergasting death it was!
Which stupefied multiple folks.
Thou golden dreams and aspirations
of India’s Mission ‘2020’,
Will take the wings of fire,
As your views, your idea and your
inspiration,
Have left an indelible imprint!
Shillong seems to be very lucky,
For hosting aristocratic decease.
Why God has suddenly noticed you?
‘Good deeds never remain for long’.
You slipped from the Corporeal Earth,
What a significant end in the universe!
How can we wear solemnity on our
visage?
Sorry to say yet we are dazed!
Your death in the lap of education,
Though soaked us in the ocean of grief,
But what an end it was,
Dying amidst your hope, your dream-The
YOUTH!
While igniting the spark of education.
You just demised from our sight,

Yet you shall ever abide in our heart,
Indian clocks stopped at nine,
You already died afore the time.
You were Philanthropist of the nation,
Man, with modesty, man with smile,
You were architecture of love and pride,
Hard to believe that you're no longer with
us, Sir
But you will be remembered with deep
sigh.
For you left us lamenting and repenting,
We lost a great Engineer,
Ballistician, Doctor, Professor, President,
And of course, a prominent ‘Missile man’,
Oh! APJ please teach this corrupted
politician,
The way of integrity and optimistic
lessons,
See how they are blemishing your Country!
Last but not the least with massive esteem,
Through these verses, I pay my homage to
you.
May your Soul rest in peace in the heavenly
abode!
You were, you are, you shall always be
remembered as one in a million

-By- Sibtain Kadri 
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Sahitya Samagam

So Easily

In this life, 
So easily we're charmed of
everything,
People here are spellbound of
greed.
So easily we fall in love,
People here love less want more.
So easily we're bound by relations,
People here disappear all of a
sudden from this world.
So easily we break promises,
People here don't care for anything
other than themselves.
So easily we hide feelings,
People here prefer acting than
being real.
Is everything really so easy?

It's a beguiling day with a sunshine,
So perfect to have a juice of lime,
All I ask is which way is mine,
Roads, where will you take me this time.
 
You made me wander ravishing places,
Some warm and some filled with waves,
Everything like a blissful rhyme,
Roads, where will you take me this time.
 
The grass, thesnow, with them I dwell,
No worries, nowoe, they make me so
well,
Ok so now I am up, removed all Grime,
Roads, where will you take me this time.
 
But now I feel tired,
Just want to sit and recline,
And also enjoy some pantomime,
Roads, please take me home this time.

Where will you take me?

By- Biswarupa Purkayastha By- Aaditya Bajpai
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In a recent judgement of the Lahore High Court, Justice Ayesha A. Malik criticised the

use of two-finger test and the hymen test on rape victims, and held such tests to be

against right to life and dignity of an individual. The Court declared such tests to be

unscientific in nature without any medical foundation and declared them

unconstitutional as it violates the dignity of the female victim.While ruling on the

challenge of the conduction of these virginity tests the courts referred various medical

researches and was in consensus that such virginity tests are incompetent to

definitively prove any acts of sexual violence and such tests have no relevance in the

investigation of an incident of rape or sexual abuse.Justice Malik while declaring the

two-finger test and the hymen test unconstitutional cited the Judgement the Indian

Supreme Court, Lilli @ Rajesh & Anr. vs. State of Haryana, wherein such tests had been

declared unconstitutional and violative of the privacy and dignity of rape victims. The

Lahore High Court also relied on several judgements of the Allahabad and Gujarat High

Courts in this regard.

In order to regularise lawyers practising in various courts, the Bar Council of India (BCI)

proposed a mandatory experience clause for newly enrolled advocates to practise at the

Supreme Court or high courts.The proposal of BCI reads as follows:“Before joining any

high court bar, a newly enrolled advocate will have to practise in a district/taluka court,

at least for a period of two years. Any advocate could join the high court bar now only

after producing the certificate granted by an advocate having a minimum standing of 15

years at the bar and the concerned district judge. No high court bar association can

provide membership to any advocate unless said experience certificate is produced

along with the other materials to support the same.”As per BCI the fresher who has

practised for minimum of two years at high court will be eligible to practice at supreme

court.The Individual will be given a certificate by the bar association and the register

general of that particular high court.Also, The BCI has requested former and sitting

judges of high courts as well as senior advocates to provide training on clinical and non-

clinical subjects.

Case: Rahna Jalal v. State of

KeralaThe Supreme Court has ruled

that the relatives of the husband

cannot be regarded as accused under

the Muslim Women (Protection of Rights

on Marriage) Act. The court held that

under this act, only the husband has

pronounced triple talaq and not

relatives of the husband. Also, the

court granted anticipatory bail to the

appellant after hearing the Muslim

Women.Section 3 of the act states that

pronouncement of the word talaq three

times is void and illegal. Section 4

makes the husband punishable for

pronouncement of triple talaq.

Therefore, a preliminary analysis tells

that the appellant, the mother-in law

cannot be regarded as accused under

this act. The offence can be committed

only by the Muslim man who is married

to the women who has protection under

this act.In this case, mother-in law was

charged under Section 498 A with

Section 34 of Indian Penal Code and

the Muslim Women Act. She

approached High court, where her bail

was denied. On appeal, she has

approached the Supreme Court.
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A Master Degree Program in Law of one year duration

introduced in India in 2013(as per notification) by the

University Grants Commission shall remain operative and valid

until the Academic Session in which these Regulations are

notified and implemented but not thereafter at any University

throughout the country. Education Policy, 2020 of

Government of India categorically carved out legal education

from the newly proposed umbrella apex body institution,

Higher Education Commission of India (HECI) with its

regulatory arm of National Higher Education Regulatory

Council [ NHERC] excluding the legal education as one of the

only two professional education outside the swipe of the

HECI and its regulatory arm, NHERC, making the entire realm

of legal education for the Bar Council of India to

regulate.Running a PGPL course (LL.M. Program) is the direct

responsibility of a University and cannot be sourced out to

any affiliating institutions.•It is stated that no LL.M. degree

will be provided to a non LL.B. student.•Master’s degree in

Business Law may be designated as (MBL); Master’s in

Governance & Public Policy as (MGPP), Master’s in Human

Rights as (MHR), Master’s in Industrial Laws (MIL) etc.,

cannot be considered equivalent to LL.M.• LL.M. degree from

any foreign university, prosecuted without an equivalent

LL.B. degree shall not be equivalent to Indian LL.M.

degree.•One year LL.M. obtained from any foreign University

is not equivalent to Indian LL.M. degree.“Bar Council of India

(either directly or through its Trust) may annually conduct a

Post Graduate Common Entrance Test in Law (PGCETL) for

admission in Master Degree course in Law in all Universities

and until the PGCETL is introduced the present system

followed by respective Universities shall be followed. Once

the BCI introduces PGCETL it shall be mandatory to admit the

students from the merit list of the Test.” , the Rule reads.

Delhi High Court ordered an inquiry that is to be conducted by the

Metropolitan Magistrate regarding the claims that the convicts in the

Tihar Jail were being beaten up.

The Court administered Principal District and Sessions Judge for

nominating a Metropolitan Magistrate for the conduction of the

inquiry regarding the allegations made by the appellant. The Court

has given a time period of 4 weeks for the conduction and completion

of inquiry starting from the date from which the Magistrate has been

nominated. The appellant was convicted under section 302 of the

Indian Penal Code and was in Tihar Jail for completion of his

sentence. Meanwhile, he had moved to the High Court of Delhi for

suspension based on medical grounds.

The Allahabad High Court Bench of Hon’ble Justice Siddharth

remarked in a recent ruling that indiscriminate and irrational arrests

are a gross violation of human rights. According to the Bench, post

the filing of FIR, the police is at their own will to make the arrest of

the accused against whom the FIR has been lodged and there is no

time limit fixed for the arrest.
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In the present petition, the petitioner is an accused u/s 420/34 of

IPC. The petitioner has made the application for the bail which was

granted by the learned magistrate on the condition that the petitioner

needs to furnish ₹2,00,000 bank guarantee or cash.To which the court

observed that, The conditions while granting the bail to the accused

should not be strict and should be reasonable, or else it will lead to

denial of the bail of the accused person, says the Chattisgarh High

Court.This will therefore lead to deprivation of person’s right of

personal Liberty under article 21 of the Constitution of India.In

addition to this, Justice Sanjay K Agarwal took the reference of the

judgment passed by Supreme Court and stated that, “The delicate

light of the law favours release unless countered by the negative

criteria necessitating that course. The corrective instinct of the law

plays upon release orders by strapping on to them protective and

curative conditions. Heavy bail from poor men is obviously wrong.

Poverty is society’s malady and sympathy, not sternness, is the judicial

response”.

The petitioner, Manjul Srivastava has impugned an order of June

the 25th, 2020, passed by the District Basic Education Officer,

Prayagraj, rejecting her claim for compassionate appointment

under The Uttar Pradesh Recruitment of Dependents of

Government Servants Dying in Harness Rules, 1974.The question,

that arises here, is: “Whether the judgment of this Court in Smt.

Vimla Srivastava vs. State of U.P. and another, striking down the

word ‘unmarried’ in Rule 2(c) (iii) of the Rules, entitles a married

daughter to a consideration of her claim for compassionate

appointment without an amendment to the Rules made by the 

The Bench while hearing the plea of Sachin Saini in

the case of Sachin Saini vs. State of U.P for an

anticipatory bail observed that arrests should be

restricted to special and exceptional cases where

arresting the accused is imperative for his custodial

interrogation and arrest should be the last option of

the police.The Court cited precedents of Joginder

Kumar vs. State of U.P and pointed that arrests by

the police in India is one of the chief sources of

corruption in the police and that nearly 60% of the

arrests made in India were unnecessary or

unjustified. The Court finally remarked that personal

liberty is a very precious fundamental right, and it

can be curtailed only when it becomes absolutely

imperative to do so.
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State Government, expressly including ‘married daughter’ in the

expression ‘family’, defined under Rule 2(c)?

The decision of their Lordships of the Division Bench in Smt. Vimla

Srivastava (supra) held the provisions of Rule 2(c) (iii) of the Rules

to be unconstitutional and struck it down in the following terms:

“In conclusion, we hold that the exclusion of married daughters

from the ambit of the expression “family” in Rule 2 (c) of the

Dyingin- Harness Rules is illegal and unconstitutional, being

violative of Articles 14 and 15 of the Constitution.
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The 19-year-old had in 2018 become the Chief Minister of Uttarakhand

Bal Vidhan Sabha, and now on Girl Child day Srishti Goswami will take

charge as the chief minister of Uttarakhand.The Uttarakhand Child

Rights Protection Commission has addressed a letter to the Chief

Secretary directing all the senior officials to attend the programme.

The commission’s President Usha Negi has said that the program will

be held in the State assembly building from 12 to 3 pm.She will take

part in the child assembly session in Dehradun.She will administer from

Gairsain, the summer capital of the state, and will review various

schemes run by the state government that include Atal Ayushman

Scheme, Smart City project, Homestay Scheme by the tourism

department, and other development projects.She will be given a

detailed presentation on the various departments before she takes

over the CM office.

We, accordingly, strike down the word ‘unmarried’ in

Rule 2 (c) (iii) of the Dying-in-Harness Rules.”The

impugned order dated 25.06.2020 passed by the

District Basic Education Officer, Prayagraj, rejecting

the petitioner’s claim for compassionate appointment,

is hereby quashed. A mandamus is issued to the

District Basic Education Officer, Prayagraj to

consider the petitioner’s claim for compassionate

appointment, in accordance with law, which shall

mean without reference to her marital status, within a

period of 2 months from the date of communication of

this order.Justice JJ Munir held that marital status of

a daughter alone cannot be the ground for rejecting

her application for compassionate appointment in

terms of the UP Recruitment of Dependants of

Government Servants Dying in Harness Rules,

1974.There shall, however, be no order as to

costs.Case: Manjul Srivastava v. State of UP & Ors.

The ruling Nepal Communist Party’s splinter faction expelled

Prime Minister K.P. Sharma Oli from the party’s general

membership amid rising political tensions following his decision to

dissolve the lower house of Parliament on 24th January. Rival

faction’s spokesperson Narayankaji Shrestha said Nepal PM Oli

no longer remains a member of the party and that the Central

Committee Meeting which was conveyed at Paris Danda decided

to remove the Nepal PM Oli from the party.
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The Standing Committee meeting led by former prime ministers

Prachanda and Madhav Kumar decided to remove Oli after he

failed to produce an explanation to his recent moves and

unconstitutional decisions as sought by party leadership.

Narayankaji Shrestha said the faction had handed over a letter

to the Nepal Prime Minister’s residence to seek clarification over a

decision. However, he did not respond to the letter. He said the

Central Committee of the party exercised all the executive rights

before expelling the PM.



MONTHLY BULLETIN

In Cutis Biotech v. Serum Institute of India Pvt. Ltd., Commercial

Suit No.1/2021 (CNR No. : MHPU01 000107 2021 ), a commercial

court of Pune refused to pass interim injunction (II) to restrain the

Serum Institute of India(SII)  from using the trademark

"COVISHIELD" for its vaccine for the Coronavirus induced

pandemic. 

An application was filed under Order XXXIX, Rule 1&2 of CPC by

Cutis Biotech for seeking temporary injunction to restrain Serum

temporarily from committing act of passing off of the trademark,

namely Covishield, so also to restrain it temporarily from using the

trademark Covishield and also to direct defendant to maintain and

submit the accounts of profit earned through using the trademark

Covishield. 

In its reply, the Serum Institute said both companies operate in

different product categories and there is no scope for confusion

over the trademark, according to the lawyers representing the

world's largest maker of vaccines.

The Court held that the Cutis Biotech could not prima facie prove

the triple tests of the passing off a trade mark i.e. goodwill of the

plaintiff, misrepresentation by the defendant and damages to the

plaintiff.

It also held that if the SII is restrained from using the trade name

"COVISHIELD" it would lead to great hardship for people to

identify the much awaited COVID-19 vaccine.

The Court further held that the plaintiff could not point out that,

due to the use of the trade mark 'Covishield' by defendant, it is

going to suffer "irreparable loss".

A special leave petition under article 136 of Indian

Constitution, has been filed before the Supreme Court

by Sonu Sood challenging the Bombay HC's recent

order dismissing their appeal against Civil Court's

rejection in granting temporary injunction against the

BMC and seeking a stay on the notice issued under the

MRTP act.

Before this, Bombay HC had dismissed the appeal

against a BMC notice which states that the Bollywood

actor had carried out structural changes in the six-

storey residential building ''Shakti Sagar'', and

converted it into a hotel without taking requisite

permissions and HC stated that the law helps only

those who are diligent.

He alleged in his petition that Bombay HC had denied

the grant of temporary injunction without considering

the fact that the petitioners have already acquired

approval of the Municipal Commissioner for their

proposal moved under the Municipal Corporation Act,

and are awaiting NOC of the Maharashtra Coastal

Zone Management Authority, with regard to the suit

building. The petitioner had mentioned in the plea that,

BMC had issued them a notice u/s 53(1) of MRTP Act

and apprehend them that there building will be

demolished. 

It is also contended that such application u/s 44 of

MRTP Act can be filed as a matter of right at any time

after issuance of the above notice u/s 53(1) and

mentioned that the given notice is vague for the same.
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