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IBC: WITH AND WITHOUT PRE PACKS 

Shubham Sharma 

The insolvency and bankruptcy code in India was initiated in the year 2016 with the major aim 

of consolidating all the provisions relating to insolvency and India and to resolve the procedures 

of insolvency between the debtors and the creditors.1 The NCLT and the NCLAT has been 

dealing with various cases of insolvency and bankruptcy since its inception. But, due to the 

ongoing crisis of Covid-19 pandemic, the Finance Minister has announced six month suspension 

of initiating new insolvency proceeding which was extended to One year on May 17, 2020. With 

the increase in the conditions around the nation, the suspension of such proceedings under 

Section 10A can extended for six more months, which means that any default occurred before 

March 25th, 2020 will have the Corporate Insolvency Resolution Process (CIRP) and the defaults 

after that period are free from the process of CIRP.2. But is this CIRP is the reliable process for 

such defaults or is there any other mechanism that can be considered for the initiation of the 

insolvency proceeding under Section 10A of Insolvency and Bankruptcy Code?  

There have been discussions around the nation to amend the process of insolvency proceeding in 

India and consider pre-packs as the “fast track resolution process” under the code. The concept 

of pre-packs proceedings is well known in United Kingdom as well as United States. Now, the 

question is what exactly includes pre-packs process? Pre-Packs or the pre-planned proceedings 

are the proceedings that are considered to be “a resolution of a distressed company’s debt that 

can be out of the court through a restructuring plan where debtor and creditors agree on a 

consensual resolution or through the formal insolvency process provided under IBC”3. This 

process is fast, flexible and incurs less cost as compared to the actual CIRP proceeding. The 

proceedings under the pre-packs are done after both the creditors and company agree to a 

 
1AravindGayam, The Insolvency and Bankruptcy Code: All you need to know, PRS Legislative Research, (July 25, 

2020, 8:30 PM), https://www.prsindia.org/theprsblog/insolvency-and-bankruptcy-code-all-you-need-know 
2P. Nagesh&Akshay Sharma, IBC Ordinance 2020: Calibrated Approach and Contradiction, SCC Online, (July 25, 

2020, 6:25 PM), https://www.scconline.com/blog/post/2020/06/20/ibc-ordinance-2020-calibrated-approach-

contradiction/ 
3Aparna Ravi, Introducing Pre-Packs in India – A Useful Tool in Times of Covid -19, University of Oxford, (July 

25, 2020, 5:35 PM), https://www.law.ox.ac.uk/business-law-blog/blog/2020/05/introducing-pre-packs-india-useful-

tool-times-covid-19 
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common resolution plan; the creditors that did not consent to such plan will be excluded from 

pre-pack proceedings. The creditors and the debtors in this case gets the flexibility in the process 

but similarly, where the case is that either person of the proceeding does not agree with the 

resolution plan of the pre-pack then they need to opt for the CIRP. Moreover, the pre-pack plans 

fail in case where there are large numbers of creditors with different interest.  

So is it so that, “With the suspension of IBC by the finance minister for a year, there is the way 

of adapting the prepackaged insolvency”4? With the suspension of the insolvency proceedings by 

the finance minister, there is arising the need to adapt an alternative mechanism for the 

proceedings to continue, though till the amendment in the bankruptcy code such process cannot 

be taken into consideration the by the operational or the financial creditors, but looking into the 

current situation, there needs to be a way of figure out that “Why India needs a pre-pack 

proceedings?” The statistics of the cases of the Insolvency Proceedings in India is comparatively 

increased due to the inception of IBC, but as per the Economic times. “Many of the large cases 

have been already resolved and the smaller companies that are undergoing the resolution process 

are finding fewer suitors which is causing the fall in recoveries”5. For the resolution process 

which is not be resolved by the NCLT, an alternative needs to be decided by the government and 

there is the need for the implementation of such alternative. For such alternative, we can take the 

example of pre packs that have been adopted by UK and USA for the resolution of the 

insolvency proceedings. This kind of alternative resolution process has its own advantage in 

terms of less disruption in the business of the debtor and is also helpful for the companies that 

are facing financial problems during this pandemic6.  

 

 

 
4AsishRathi, With IBC Suspended, now Pave the Way for Pre-Packaged Insolvency, Financial Express, (May 12th, 

2020), https://www.financialexpress.com/opinion/with-ibc-suspended-now-pave-the-way-for-pre-packaged-
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6 Supra Note 3 
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SUGGESTIONS FOR PRE-PACK UNDER IBC 

1. The debtor and the creditors should discuss the matter with insolvency professional and 

should decide the resolution plan accordingly by deciding upon the IP value and other 

assets of the firm before the initiation of actual insolvency proceeding. 

2. The bidders should be invited by the insolvency professional after looking into the 

credibility of all the bidders. 

3. The approval should be taken by the NCLT and all the necessary documents regarding 

the plan should be submitted to the NCLT. 

4. If the NCLT approves, then the moratorium period as prescribed in IBC should be 

considered, otherwise the statutory compliances must be certain for further process. 
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